THE CONSTRAINTS OF THE R
AND LAWPERSONS

: Whalever the failings of American lawyers, they know that there is somethi hat n
. those who hope to legitimate the exercise of authority, even as they disagree t something
. precisely this professional committment to public dialogue that must remain at the 'fouiiﬁoq Oﬁhe activist
state if it is ot one day to collapse upon us all in some awful form oftmhnb&nﬁctymxj.ﬂié'mmfactﬂm

. the liberal activists state has survived to 1984 is doubtless, consoling, but it should not blind us 1o the dangers
all Americans run if lawyers persist in a shallow Realism that has outlived itstime. - Bruce A. Ackerman

. - -From "Reconstructing American Law* (1984)

on of the appellate and supreme court judicial process has become a must in
tress on courts and judges and the declining doctrinal base of our practising
i and the instability, unpredictability and
tandard of our lawpersons has in the same

A more general considerati
view of the rising institutional s

ge of the study of comparativ
future of our institutions giving way

hardships of meeting th& constitution

e law and principles, ma
10 a scepticism which strikes hands with

al pledge for liberty, equality and justice.

y regretfully betrary the
personal disisnclination for the

otherwise) very little our practising lawyers do not find it necessary to work more th
expect from them. The inevitable consequence of this process is that our lawyers just
do not know how to defend. They create a rhetoric of emotion rather than of mean
process becomes rampant, Policy choices seem based on will and emotion rather
Thus it is not uneven if one finds different judges beating a different drums in

an what presiding judges
know how to attack. They
ing. Class biasness in this
than on evidence and logic.
Tesponse to the same legal
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question. Even when a consensus is reached, it is highly falliable method of justification, This I
institutional consciousness among appellate judges, including members of the supreme Coyy, line

In addition to this it is also being felt these days that even the training and experience of doctring]
limit the contribution they can make to the solution of what are, af_tc_r all, largely economic, puiiljj:m:lm
managerial problems. Dealing effectively, with these pmblcn:ns of judicial process will require s"pp'fminﬁnd
doctrinal analysis and research by a more philosophical at!enn_un o .lhc amblgu'uas of normative h“guage ing
reasons given by judges for their decisions are bewildering in their complexity; equity, fairness, ¢fﬁcién¢
clarity, to name a few, jostle each other for prominence. None of our lawyers have attempieq ¢, reduce lhe:;
complex concepts to simple explanations. This job has become difficult even in those legal SYsiems where a
great deal of doctrinal advancement has already been achieved. The need for administrable, predictable, ang fair
legal rules often precludes judicial attempts to reach efficient results in individual cases, Many decisiong] ¢
that may often be outcome determinative-allocation of institutional responsibilities, Justiciability Constraintg,
unquantifiable or incommensurable interests, faimess and evenhanded justice, global el‘ficiency effects
microefficiency effects- are not adequately addressed to by our lawpersons. Moreover, to achieve Justice ip ﬂ,e
long run judges must represent all of the adams and all of the eves who will be influenced by the cout- chogen
rule or interpretation of a statute that constitutes justice between the parties may not be so 1o the people at
large. While the disputing parties may accept the validity of such prejudicies, the people do not. There are many
legal topics which are effectively off limits to legal metaphors. Admittedly, doctrinal anlysis alone cannot
exhaust the domain of legal scholarship. Economists, statisticians and other social scientists should have a far
more prominent role in efforts at legal reform than has been traditional. Other disciplines have also developed to
such an extent that law's claim to privilege insight into these problems can hardly be sustained. Byt it is
important not to underestimate the value or contribution of traditional doctrinal analysis. Standing alone, such
work is of intellectual and practical importance, and the contribution of anyone pruporting to the law the benefits
of other disciplines will be severely limitted without an understanding of the nuances and complexities of
existing legal doctrines. Therefore, while diagnosing institutional stress on courts and judges, the study or
experiences of lawyers, their common sense, and their moral and political values to evaluate the practicability
- and justice, as well as the clarity and consistency of existing or proposed legal rules are very important but they

alone are not sufficient. Intelligence, acumen, and synthetic power of other disciplines should also be seriously
pressed into service.

Institutional subjects such as the selection and compensation of judges, the pyramidal structure of a court
system, the distribution of cases across subject areas, the rise of judicial bureaucracy, the division of
responsibilities between different courts and court systems, and the effect of the number of judges on judicial
performance requires skills and methods besides those needed for analysis of legal doctrine. The incessant
expansion in litigation, the widening gap between what judes are asked to do by the Constitution and what they
are capable of doing, persistence of episodic and pathological events in judicial decision making are also never

studied in our context. Our courts are badly overcrowded and the crisis in quantity has endangered the quality of
justice.

It is also necessary to study Judicial administration with the sort of issue such as the demand for and
supply of litigation, the sources, significance, and limitations of judicial statistics, the recruitment .
compensation, and evaluation of judges, the organization of court systems, the causes of litigation, ‘“hﬂmmnf
and other judicial substitutes and supplements, the pricing of judicial services, delay in court, the +ru!f: ‘ﬂl
specialized courts, the delegation of judicial functions to administrative officer, law clerks, and other judic®
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adjuncts, and methods of caseload forecasting. Some broader perspective informed by philosophical
» CCOnOmic,

political science, and perhaps other non-legal knowledge- g :
substantive or procedural rules of law. ge-seems required than in the case with analyzing most

Another most important thin _ : )
' emphasis as judicial decisions. Morgoﬁ{:?;c?:;:::: I::f:;nf_m that lhey‘ do not study Iegl‘slali-':m with the same

ine case law. Contemporary legislatures alocate I'esgurci : ?: ;:1:2 ;:1 ;?:c;;:{f:::;:z‘at;c inquiry comparable to
or general grants of jurisdiction to those agencies, and t;nact a wide range of othe g A qu'd"]f“"s
resemblance to our traditional concept of law. We must resort to sustainefi analysi i provlsmn"rpos lseha; et
legislation and the mf:lhodnlogics by which those purposes can be achieved. ":-fem ;;;11 ::\re lhcorizi l:m
starutes §hould be d“’:'g“ed and what makes them effective or ineffective, desirable or undesirable. Not only the
econnmlgts study of interest groups but the enormous political science literature on parliament is unknown at
the practical level of the legal profession. There are many emerging legal areas such as environment law
monopolistic f’nd restrictive trade practices regulations, and public interest law which our judiciary has not becn
receptive to simply because of its inability to bring to its legal knowledge the benefits of other disciplines. This
fact also contributes for stress on the part of courts and judges. Our judges and lawyers appear unconcemed of
parliamentary Committee reports, hearings, floor debates and legislative history which can help them to
understand their nuances and complexities. In other words, thier judicial decision making generally ign ores the
political/economic forces that shaped it, or even the methods the courts use to interpret it, the contri bution of
lobbyist and administration officials, the frequency and feasibility of legislative overruling of judicial decisic
Itis a fact that our legal education also aims to develop only those skills of legal analysis which are deployed
by researcher or doctrinal analysts and that too in distorted forms. This has aggravated perennial problems of
quality. i :

We also have to revitalize our system of opinion writing with an eye (o the problems of organization and
style, study the role of citations, foreign court precedents, etc. A languages can impoverish understanding when
the vocabulary chosen is not rich enough to capture the central dimensions of the subject under consideration.
Superior courts, especially the Supreme Court, should be more conscious of this thing which our young lawyers

find as its by-gone legacy of Sixties and Seventies.
The concern of lawyers in

Even in the area of doctrinal researc
has painfully affected the social outcome of

s with the study of doctrines rather than institutions.

Nepal (as elsewhere) '
innovative. This state,

h and analysis our Jawpersons are not conversant and
our recently democratized judiciary. Comparatively, ﬂ_n: L:a‘uses and
consequences of court delay, litigation explosion, episodic and pallgulogical natfm; of Imgatm:, Judfl:;tli;ng;
bureaucratization, questions of judicial selection, promotions, el]1+li?:s. reapportionment and the tr]n:eg e
campaign financing, and a lot of other institutional factors (incapacities) have more bearing upo;f fcctqwhm "3
judicial process and the court system than doctrinal insufficiency. Mmmedl;r,_the.:ea‘:i;l?f;icm S
i instituti urts and jura
: _ why it says so and why the institutions of our co : .
ts{:ipmm;eﬁo?:g f::s-.v:r l)trre:y an}.ir [n other words, these variables can also explain wh:,r the status quo 18 unmoved
ﬂjﬁﬁtsﬁ the ]}-Flerculean foundation beling afforded to the judiciary by the new constitution.
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